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No. 11,577 


STATEMENT OF QUESTIONS PRESENTED 

The appellant was indicted for the crime of murder in 
the second degree for the killing of one Melvin Shackelford. 
The defense interposed was that of self-defense. He ap¬ 
peals from a judgment entered on a jury’s finding that he 
was guilty of manslaughter. In the appellee’s opinion the 
questions on appeal are: 

1. Whether the trial court properly denied the appel¬ 
lant’s motion for judgment of acquittal on the charge of 
murder in the second degree where the Government’s evi¬ 
dence demonstrated that on the day prior to the alterca¬ 
tion which led to the death of the deceased, bitter feeling, 
occasioned by the appellant’s having shot the deceased in 
the arm, was engendered between the parties, that on the 
night of the altercation the appellant, nevertheless, delib¬ 
erately and unnecessarily chose to drive his car to a spot 
where he knew the deceased was likely to be encountered, 
that the deceased was so encountered, that the appellant 
upon the deceased’s request stopped his car, that he then re¬ 
moved a loaded pistol from a glove compartment and placed 
it in a readily accessible position, that following a discus¬ 
sion the deceased jumped into the car and was shot by the 
appellant, that the appellant thereafter explained, “I’ve 
got to make my getaway,” and that he did in fact flee from 
the scene. 

2. Whether, under the circumstances set forth in ques¬ 
tion one, it was proper for the court to instruct the jury as 
to the included offense of manslaughter. 

3. Whether the appellant, having failed to object in the 
court below to the trial judge’s instruction with respect to 
character evidence, has standing to challenge its validity 
on appeal. 
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District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On January 16, 1952, an indictment was filed in the 
United States District Court for the District of Columbia, 
charging the appellant, Elijah Claybrook, with the crime 
of second degree murder in connection with the death of 
one Melvin Shackelford on October 18, 1951 (J.A. i). On 
February 20, 1952, the appellant was charged, in an in¬ 
formation, with having carried a pistol without a license 
on October 17, 1951, in violation of D. C. Code (1951) 
§22-3204 (J.A. ii). Both offenses having arisen from a 
single transaction, the trial court ordered the charges con¬ 
solidated for trial. On April 1,1952, after a trial by jury, 
the appellant was found guilty of manslaughter (R. 184), 
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and in a separate verdict, lie was found guilty of carrying 
a pistol without a license as charged in the information. 

In accordance with the verdicts of the jury, the trial 
court, on May 2, 1952, sentenced the appellant to a term 
of imprisonment of from three to twelve years on the man¬ 
slaughter offense (J.A. iii), and a concurrent sentence of 
one year was imposed with respect to the pistol-carrying 
offense. This is an appeal from the judgment of the trial 
court entered on the manslaughter conviction (J.A. iv). 

It is undisputed that the appellant shot and killed Mel¬ 
vin Shackelford (J.A. 45-46, 60, 15). The sole defense in¬ 
terposed in the court below was that of self-defense. The 
evidence there adduced may be summarized as follows: 

The appellant and the deceased, both residents of the 
District of Columbia, had been, until October 16, 1951, 
friends of long-standing (J.A. 40). On the latter date, and 
for some time prior thereto, they shared temporary living 
quarters in Patuxent, Maryland, near a construction proj¬ 
ect on which both were employed (J.A. 40, 42). While re¬ 
turning to these quarters in the appellant’s car at the close 
of the working day on October 16, they became involved in 
an argument, one with the other (J.A. 40, R. 124).' After 
they arrived at their destination, and after having gotteu 
out of the car, the deceased hurled a soft-drink bottle at 
the appellant, striking him on the arm (J.A. 40). There¬ 
upon, the appellant drew a pistol from a pocket of a pair 
of trousers which he was carrying over his arm and fired 
at the deceased, inflicting a wound in the latter’s arm (JAl. 
40, R. 124). The argument then terminated as the deceased 
stated to the appellant, “I am going to get you.” (J.A. 41), 
or “I will get you if you stay in Washington.” (J.A. 55). 
In view of the serious lengths to which the altercation had 
been carried, the appellant determined that it would be un¬ 
wise to remain in the vicinity of the deceased (J.A. 41). 
He therefore proceeded to the District of Columbia where 
he spent the night with his “girl friend”, Miss Barbara 
Scott, at the Dunbar Hotel (JA.. 29, 41; R.103) . He did 
not return to his job in Patuxent, Maryland on the follow¬ 
ing day for the reason that his arm was “hurting”, and 



3 


for the further reason that he was not satisfied that the 
discord which had developed between himself and the de¬ 
ceased was yet dissolved (JJL 41). 

The appellant remained in the District throughout the 
day of October 17, 1951 (J.A. 41). He left the Dunbar 
Hotel in the early morning (J.A. 30), and, except for a 
brief moment at 4:30 p.m., did not return thereto until ap¬ 
proximately 6:00 p.m. (J.A. 42). He left the hotel again, 
accompanied by Barbara Scott, at 8:30 p.m., and drove to 
a tailoring establishment at 1115 5th Street, N. W. Upon 
completion of his business at that location, the appellant 
determined to return to the hotel at 15th and U Streets, 
N.W. (J.A. 42-43.) From his tailor’s place of business 
he proceeded south on 5th Street to L Street; turned left 
onto L Street and drove west to 6th Street; turned right 
into 6th Street and drove north to N Street; turned left at 
this intersection and proceeded west on N Street (J.A. 52- 
53). The appellant knew that the deceased, when living 
in the city, made his home in this area. He also knew that 
the deceased was ordinarily to be found at the corner of 
6% and N Streets. (J.A. 50.) Nevertheless, despite his 
express fear of the deceased, as indicated by his testimony 
at trial (J.A. 41, 45), the appellant chose to return to his 
home by a route which, in all probability, would bring him 
in contact with the deceased (J.A. 53). As the appellant 
slowly approached the intersection of 6% and N Streets, 1 
he observed the deceased standing at his accustomed spot 
with one Quincy Davis. The deceased likewise observed 
the appellant and called to him to stop his car (J.A. 43, 54). 
The appellant, having detected no animosity in either the 
tone of voice or the actions of the deceased, pulled to the 

1 On cross-examination, the prosecuting Attorney sought to ascer¬ 
tain from the appellant his reason for having determined to return 
to the Dunbar Hotel by a route which, to his knowledge, might re¬ 
quire him to meet the deceased (JA. 50, 53). The appellant glibly 
explained that he had selected the most expeditious route to his ulti¬ 
mate destination (JA. 53). He had previously testified, however, on 
direct examination, that travel on N Street, between 6th and 7th 
Streets, the area frequented by the deceased, was hazardous and slow, 
in view of the indiscriminate use made of the street by children and 
inebriates (JA. 43). 
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curb and parked (J.A. 44, 55), although urged not to do 
so by his companion, Barbara Scott (J.A. 32). As he 
parked, the appellant directed Miss Scott to hand him a 
paper bag from the glove compartment of the car (JA. 32, 
44). He removed a pistol from the bag and placed it be¬ 
side him on the seat (J.A. 33, 44). (Miss Scott testified 
that the appellant frequently had such a pistol in his pos¬ 
session (J.A. 30).) He then opened the door and prepared 
to leave the car. The deceased, however, had by this time 
crossed the street and was standing alongside the car. The 
appellant remained seated. (J.A. 34, 44.) The deceased 
then asked the appellant why he, the appellant, had shot 
him on the previous day (J.A. 3, 33, 44). The appellant 
testified that he explained his action by reminding the de¬ 
ceased that the latter had first struck him with a bottle. 
The deceased was alleged to have then said, “Yes, I tried 
to tear your God damn head off,” to which statement the 
appellant replied, “Well, you know I had to protect my¬ 
self.” (J.A. 44.) 

Quincy Davis, Government witness, who was standing 
beside the car at this time, testified that the appellant, in 
response to the deceased’s question, replied, “I could have 
killed you. I didn’t want to because you are my friend.” 
(J.A. 3). Miss Scott, also a Government witness, testified 
that at this time the conversation between the appellant 
and deceased became somewhat boisterous, and, for that 
reason she got out of the car (J.A. 33). Shortly thereafter, 
the deceased was heard to exclaim, “G.D., I am going to 
try my best to kill you tonight,” or words to that effect, 
following which he pulled open the door of the appellant’s 
car (J.A. 34, 45). The appellant testified that at this 
moment he observed, for the first time, a gun in the hand 
of the deceased (J.A. 45). No other eye-witness to the 
conflict saw a gun in the deceased’s possession at any time 
(J.A. 3, 32). 

Both Quincy Davis and Miss Scott saw the deceased leap 
into the car on top of the appellant (J.A. 3, 34), and im¬ 
mediately afterwards two shots, fired in rapid succession, 
were heard (J.A. 8, 10, 26, 35). Davis then stepped for- 
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ward and observed the appellant resting on bis knees on 
the seat of the car (J.A. 4). The deceased was found in a 
sitting position on the floor of the car (R. 8). The appel¬ 
lant, when dragged from the car by Davis, was holding two 
pistols in his hand (J.A. 4), and had a slight laceration 
over his left eye (J.A. 4, 35). 2 Davis, while maintaining a 
grasp on the appellant, told him to drop the pistols (J.A. 
4). The appellant retorted, “No, turn me loose. He shot 
me. Turn me loose. I got to make my getaway.” Davis, 
however, continued to hold the appellant until the police 
officers made an appearance. (J.A. 5.) Upon being re¬ 
leased, the appellant fled (J.A. 5,10, 27, 46). Officers Owen 
Davis, Basinait, and Brown gave chase, and, after firing 
a number of shots at the appellant, succeeded in apprehend¬ 
ing him in an alley some distance from the scene of the 
homicide (J.A. 15-16,19; R. 64). Two guns, one belonging 
to the appellant, the other the property of the deceased, 
were recovered from the appellant (J.A. 16-17, 19-21; R. 
64). An examination of the gun of the deceased, identified 
as such by the latter before his death (J.A. 22), disclosed 
that it had not been recently fired (J.A. 19-20). 

When asked by police officers why he had shot the de¬ 
ceased, the appellant stated, “I was just looking out for 
myself,” and “Well, he shot me didn’t he?”. (R. 62). 

The deceased was taken to Freedmen’s Hospital where 
he died on October 18, 1951, as the result of the bullet 
wound inflicted upon him by the appellant (J.A. 14). 

Quincy Davis testified on cross-examination that on the 
morning of October 17, the deceased had related to him the 
difficulty encountered with the appellant on the previous 
day. While he did not appear emotional or vindictive, the 
deceased did indicate that he intended to give the appellant 
‘ ‘ a good whipping . 91 The deceased repeated this statement 
to Davis in the evening, approximately a half hour before 
his fatal encounter with the appellant. (J.A. 6). 

a The appellant, contrary to the testimony of Davis, denied ever 
having been on his knees in the car. Moreover, he insisted that he 
was not dragged from the car, but left it unassisted. (JA. 61.) 
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Cephas Harris, a Government witness, testified that he 
had spent most of the day of October 17, nntil 4:30 
p.m., with the deceased. During the course of their 
conversations, the deceased recounted his unfortunate ex¬ 
perience with the appellant of the day before, and asked 
Harris what action he should take in this connection. 
Harris advised the deceased to do no thin g, stating that 
“You and Brother [the appellant] are good friends. It 
might have been a misunderstanding or something.” (J.A. 
27.) The deceased concluded that he would act in accord¬ 
ance with Harris’ suggestion and take no retaliatory action 
against the appellant, but would merely ask the latter about 
the incident. Harris stated that the appellant at no time 
during the day exhibited an angry disposition with respect 
to the appellant. (J.A. 28.) 

Estelle Parker, a witness for the defense, testified that 
on October 17, she resided in an apartment adjacent to 
one occupied by the appellant and Miss Scott. She stated 
that some time after 5:00 p.m. on that day she responded 
to a knock on the hall-way door leading into both her apart¬ 
ment and the apartment of the appellant (J.A. 38.) She 
opened the door and saw the deceased. He asked for the 
appellant. When informed that appellant was not in, the 
deceased departed. (J.A. 39.) Miss Parker stated that she 
noticed nothing unusual about the deceased (R. 96). 

Two witnesses were called by the defense for the pur¬ 
pose of establishing the appellant’s reputation for peace 
and good order in the community (JJL 62^63). 

The appellant testified in his own behalf and, on cross- 
examination, admitted that in 1946, while serving in the 
armed forces, he had been convicted in a court-martial pro¬ 
ceeding of assault with a dangerous weapon, t.e., a rifle, and 
that he had been sentenced therefor to a term of imprison¬ 
ment of 6 Y 2 years, later reduced to 3 years (J.A. 58). 

At the close of the Government’s case, and again at the 
close of the appellant’s case, defense counsel moved for a 
judgment of acquittal, on the ground that the evidence was 
insufficient to sustain a conviction of murder in the second 
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degree. The trial court denied the motion in each instance. 
(JA 37, 63.) 

At the conclusion of the closing arguments, the trial 
judge indicated that he would instruct the jury with respect 
to the offense of manslaughter, as well as the offense of 
second degree murder for which the appellant was charged 
in the indictment. Defense counsel objected to an instruc¬ 
tion on manslaughter, it being his position that the evi¬ 
dence either sustained a conviction of second degree mur¬ 
der, or demonstrated that the appellant, in shooting the de¬ 
ceased, acted in self-defense. The trial judge rejected the 
theory of defense counsel and, over objection, instructed the 
jury as to the elements of manslaughter. (JA 63-64, 67.) 

After the trial judge had, so he thought, completed his 
charge to the jury, defense counsel approached the bench 
and requested for the first time that an instruction be given 
relative to evidence of good character. Thereupon the trial 
judge instructed the jury, without objection, as follows: 

I just would like to mention another thing, ladies 
and gentlemen of the jury: There has been some evi¬ 
dence of the reputation of defendant as to being a 
peaceful and law-abiding citizen. That evidence is to 
be considered by you in connection with all the other 
evidence in the case. You are to determine what 
weight to give it, then, as I say, consider it with all 
the other evidence that would assist you to determine 
what should be the verdict in this case. (JA 67.) 

SUMMARY OF ARGUMENT 

I 

The evidence presented by the Government to sustain the 
appellant’s guilt of the offense for which he was charged 
was clearly sufficient to warrant submission of the case to 
the jury. His motion for judgment of acquittal was, there¬ 
fore, properly denied- 
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Although the appellant was indicted for the single crime 
of mnrder in the second degree, it was proper for the trial 
judge to instruct the jury, not only as to this offense, but 
also as to the necessarily included offense of manslaughter. 


The appellant, having failed in the lower court to inter¬ 
pose an objection to the trial judge’s instruction on char¬ 
acter evidence, is without standing to challenge its validity 
on appeal. 


ARGUMENT 


The Evidence Introduced by the Government Was Amply Suf¬ 
ficient to Warrant Submission of the Case to the Jury for 
Its Consideration of Appellant's Guilt. The Trial Court. 
Therefore. Properly Overruled His Motion for Judgment 
of Acquittal. 

At the close of the Government’s case and, again at the 
close of the case in its entirety, the appellant moved for a 
judgment of acquittal on the ground that the evidence 
theretofore adduced did not sustain the Government’s- bur¬ 
den of establishing the elements of murder in the second 
degree. Rather, it was contended, the evidence wholly sub¬ 
stantiated the appellant’s position that he shot the deceased 
in self-defense. (Br. 9-12.) 

The requirements as to quantity and character of proof, 
such as to warrant submission of a case to the jury, have 
been comprehensively set forth by this Court in Curley v. 
United States , 81 U.S. App. D.C. 389, 160 F. 2d 229, cert, 
denied 331 U.S. 824, 67 Sup. Ct 1316, 91L. Ed. 1850 (1947). 
It was there said, at p. 392,160 F. 2d at 232: 

... [U]pon a motion for a directed verdict [judgment 
of acquittal], the judge must assume the truth of the 
Government’s evidence and give the Government the 
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benefit of all legitimate inferences to be drawn there¬ 
from. ... 

• • • • 

The true rule, therefore, is that a trial judge, in 
passing upon a motion for directed verdict of acquittal, 
must determine whether upon the evidence, giving full 
play to the right of the jury to determine credibility, 
weigh the evidence, and draw justifiable inferences of 
fact, a reasonable mind might fairly conclude guilt be¬ 
yond a reasonable doubt. If he concludes that upon 
the evidence there must be such doubt in a reasonable 
mind, he must grant the motion; or, to state it another 
way, if there is no evidence upon which a reasonable 
mind might fairly conclude guilt beyond reasonable 
doubt, the motion must be granted. If he concludes 
that either of the two results, a reasonable doubt or no 
reasonable doubt, is fairly possible, he must let the 
jury decide the matter. 

Thus, the question presented to the trial court by the ap¬ 
pellant’s motion for judgment of acquittal was whether, 
on the basis of the evidence offered by the Government, 
** giving full play to the right of the jury to determine 
credibility, weigh the evidence, and draw justifiable infer¬ 
ences of fact, a reasonable man might fairly conclude” that 
the appellant had shot the deceased under circumstances 
amounting to second degree murder, i.e., with malice afore¬ 
thought, express or implied, but without premeditation or 
deliberation. 8 We submit that an examination of the evi- 

3 Although we think the Government’s evidence was clearly ade¬ 
quate to permit a reasonable mind to conclude guilt of second degree 
murder beyond a reasonable doubt, it would seem, as a matter of 
sound reason, that where, as in the instant case, the offense charged 
in the indictment necessarily includes a lesser offense with respect to 
which the jury may return a verdict, the question before the trial 
judge, in passing upon a motion for judgment of acquittal, must be 
whether the evidence introduced by the prosecution may fairly sus¬ 
tain a conclusion of guilt beyond a reasonable doubt as to the lesser 
included offense only. Were it otherwise, the defendant, by use of 
the motion, could conceivably foreclose consideration of his guilt 
with respect to an offense, the commission of which, although not 
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dence before the trial court, viewed in the light of the prin¬ 
ciples enunciated in the Curley case, abundantly estab¬ 
lishes the appellants guilt of the crime for which he was 
charged in the indictment. The following factual circum¬ 
stances, and the conclusions reasonably to be drawn there¬ 
from, are particularly worthy of note: 

(1) The fact that the appellant and the deceased, on the 
day prior to the fatal altercation, had engaged in a conflict 
which terminated only after the appellant had fired upon 
and wounded the deceased, demonstrates unequivocally the 
malignity surrounding their relationship, and permitted 
the jury to draw an inference as to the motive for, Murray 
v. United States, 53 App. D.C. 119, 288 Fed. 1008 (1923), 
cert, denied 262 U.S. 757, 43 Sup. Ct. 703, 67 L. Ed. 1218; 
Thiede v. Utah Territory, 159 TJ.S. 510, 16 Sup. Ct. 62, 40 
L. Ed. 237 (1895); Moore v. United States, 150 U.S. 57,14 
Sup. Ct. 26, 37 L. Ed. 996 (1893); Lomax v. United States, 
37 App. D.C. 414 (1911), or the malice underlying, see 
Bolden v. United States, 63 App. D.C. 45, 46, 69 F. 2d 121, 
122 (1934); North Carolina v. Gosnell, 74 FecL 734 (4th Cir. 
1896), the appellant’s actions which followed 

(2) The evidence makes perfectly clear that on the night 
of the fatal affray the appellant, despite the fact that on 
the day before the deceased had declared to him, “I am 
going to get you,” (J.A. 41), deliberately and. consciously 
selected a return route from the city to his home which in 
all likelihood would, and did, bring him in contact with the 
deceased 4 The evidence further shows that there were 


specifically charged in the indictment, may be properly sustained un¬ 
der the evidence before the court 

It does not appear that the courts have had occasion to discuss this 
question. Express provision in Rule 31 (c). Federal Rules of Crim¬ 
inal Procedure, for a finding of guilty “of an offense necessarily in¬ 
cluded in the offense charged ..contemplates, we submit, recogni¬ 
tion of the Government’s conclusions stated above. 

■* In an effort to remove any adverse connotation relative to the re¬ 
turn route seleced by him, the appellant stated that he had no prior 
knowledge that the deceased was in the ciy on the night in question. 
While the evidence does not directly contradict the appellant in this 
respect, we submit that there can be no doubt that he was, or should 
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other return routes equally available, and probably more 
convenient, 5 to the appellant. Finally, the appellant, de¬ 
spite his alleged fear of the deceased (JA- 55), displayed 
no reluctance in stopping his car in response to the de¬ 
ceased’s suggestion. These facts, distinctly indicating the 
deliberateness with which the appellant sought out the de¬ 
ceased, establish the malevolence which dominated his 
actions on the night of October 17, 1951. Cf., Laney v. 
United States , 54 App. D.C. 56, 294 Fed. 412 (1923). 

(3) That the appellant had a gun in his possession on 
the night that he mortally wounded the deceased, and that 
he made the same immediately accessible upon establish¬ 
ing contact with deceased, is beyond dispute. These cir¬ 
cumstances, we submit, clearly revealed a mind bent on 
willful mischief. Accord, Morton v. United States , 87 U.S. 
App. D.C. 135, 136, 183 F. 2d 844, 845 (1950); Wigmore, 
Evidence, §§ 83, 88 (3d Ed. 1940). More especially is this 
true when viewed in the light of the appellant’s testimony 
that at the time he placed his gun in such position as to be 
readily available, the deceased had affirmatively demon¬ 
strated a non-hoetile attitude toward the appellant (J.A. 
44, 55). 

(4) Again, it is not disputed that the death of the de¬ 
ceased was caused by a gunshot wound inflicted by the ap¬ 
pellant. It is well settled that the use of a deadly weapon 
in the commission of a homicide raises, prima facie , an in¬ 
ference of malice. Liggins v. United States, 54 App. D.C. 
302, 297 Fed. 881 (1924); North Carolina v. Gosnett, supra . 

have been, on notice that the deceased might well be in the vicinity, 
as indicated by appellant's own testimony in which he stated that on 
the previous day the deceased had threatened him as follows: “I 
will get you if you stay in Washington.” (JA. 55). 

5 The appellant testified that in passing through that section of the 
city habitually frequented by the deceased, “You have to drive slow 
... because the kids run out in the street and all, so the drunks would 
be crossing back and forth, so you Can’t drive too fast in that neigh- 
borhood.” (JA. 43). This statement tends to indicate that the re¬ 
turn route selected by the appellant, particularly that portion along 
which the deceased might well be stationed, was one to be avoided, 
not preferred, as the appellant attempted to establish. 


! 
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(5) After the fatal shot had been fired, the appellant 
•was heard to say, “I’ve got to make my getaway.” (J.A. 
5). This statement, in view of the circumstances which 
preceded its utterance, eloquently demonstrated the appel¬ 
lant’s consciousness of guilt. Kulp v. United States, 210 
Fed. 249 (3d Cir. 1914). Cf., George v. United States, 75 
TT.S. App. D.C. 197,125 F. 2d 559 (1942); Vause v. United 
States, 53 F. 2d 346, 354 (2d Cir. 1931). 

(6) As police officers were approaching the scene of the 
homicide, the appellant fled therefrom. He was subse¬ 
quently apprehended, after being fired upon by the officers, 
in an alley some distance away. Flight, under these cir¬ 
cumstances, was obviously an action which tended to for¬ 
tify the already substantial evidence of appellant’s guilt 
as charged in the indictment. Allen v. United States, 164 
TJ.S. 492, 499, 17 Sup. Ct. 154, 41 L. Ed. 528 (1896); Funk 
v. United States, 16 App. D.C. 478, 492 (1900); see Shelton 
v. United States, 83 TJ.S. App. D.C. 257, 260,169 F. 2d 665, 
668 (1948). It is submitted that the evidence presented at 
the trial, as set forth above, and the facts and inferences 
reasonably to be drawn therefrom, point unerringly to the 
guilt of the appellant. Suffice it to say that there was cer¬ 
tainly present that “substantial evidence” which is the 
maximum necessary to sustain a conviction on appeal. 
Glosser v. United States, 315 TJ.S. 60, 62 Sup. Ct. 457, 86 L. 
Ed. 680 (1942). 

It is, of course, true that certain factual circumstances 
were introduced in the lower court which, viewed in isola¬ 
tion, tended to support the appellant’s contention that he 
shot the deceased in self-defense, and in consequence of 
which the trial judge carefully instructed the jury with 
respect to the law applicable thereto. Thus, it was shown 
that, prior to the fatal shooting, the deceased had resolved 
to give the appellant a “good whipping,” 8 (J.A. 6), as the 

* The significance of this evidence, however, was considerably dis¬ 
sipated by further testimony which indicated that the deceased had 
abandoned his original intention to engage in physical combat with 
the appellant Moreover, it was shown that the deceased, in discuss- 
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result of the latter’s seemingly unwarranted action on the 
previous day, that he had made at least a cursory search 
for the appellant ( JJl 38-39), presumably for the purpose 
of carrying out his resolve, that immediately prior to the 
shooting, he jumped into the appellant’s car with gun in 
hand, expressing an intention to kill appellant (J.A. 34, 45). 

At best, the above noted circumstances did no more than 
create a conflict with respect to the evidence which sup¬ 
ported the Government’s interpretation of the actions of 
the appellant, the disentanglement of which was clearly 
a function for the jury. Kinard v. United States, 68 App. 
D.C. 250, 96 F. 2d 522 (1938); Lcmey v. United States, 54 
App. D.C. 56, 294 Fed. 412 (1923); Armstrong v. United 
States, 41 F. 2d 162 (9th Cir. 1930). 

We submit, however, that these circumstances, when 
considered in their proper evidentiary perspective, did not 
breathe sufficient life into the appellant’s theory of self- 
defense so as to warrant submission of the question to the 
jury. On the contrary, it is the Government’s position, 
pursuant to the ruling of this Court in the analogous case 
of Laney v. United States, 54 App. D.C. 56, 294 Fed. 412 
(1923), that the trial court, by instructing the jury relative 
to the law of self-defense under the circumstances of this 
case, accorded the appellant a gratuity to which he was not 
properly entitled. 

In the Laney case, the defendant, a Negro, while pro¬ 
ceeding to his home on a public thoroughfare during the 
course of a race riot, was set upon by a mob. He succeeded 
in escaping from the mobsters by fleeing into the back yard 
of a nearby house. They, in turn, directed their attention 
to other acts of violence with which the defendant had no 
concern. Although the defendant, from his place of refuge, 
could have continued to his home without further mob inter¬ 
ference, he adjusted the safety catch of the gun in his pos¬ 
session to the firing position and returned to the street, 


ing the unfortunate occurrence of the previous day, did so in a dis¬ 
passionate manner, and at no time did he manifest a feeling of hatred 
for the appellant (J.A. 6, 28, 96.) 
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where, as he well knew, the riot was still in progress. Once 
again the mob observed the defendant, and once again they 
pressed upon him. On this latter occasion the defendant 
chose to stand his ground, and as the rioters moved for¬ 
ward, he fired into their midst, killing one of the partici¬ 
pants. He was subsequently indicted for the crime of 
murder in the first degree. He pleaded self-defense, and 
was found guilty of the crime of manslaughter. On appeal, 
the defendant contended, inter alia, that the trial court’s 
charge to the jury on the law of self-defense was defective 
in certain specified respects. This Court refused to con¬ 
sider the assignments of error relative to the charge in 
question, holding that the defendant’s conduct, as 
described above, deprived him of the right to invoke the 
plea of self-defense. The Court there said, in pertinent 
part, at 58-59, 294 Fed. at 414-415: 

It is clearly apparent from the above testimony 
that, when defendant escaped from the mob into the 
back yard of the Ferguson place, he was in a place of 
comparative safety, from which, if he desired to go 
home, he could have gone by the back way, as he sub¬ 
sequently did. The mob had turned its attention to a 
house on the opposite side of the street. According to 
Laney’s testimony, there was shooting going on in the 
street. His appearance on the street at that juncture 
could mean nothing but trouble for him. Hence, when 
he adjusted his gvn and stepped out into the areaway, 
he had every reason to believe that his presence there 
would provoke trouble. We think his conduct in ad¬ 
justing his revolver and going into the areaway was 
such as to deprive him of any right to invoke the plea. 
of self-defense. Of course, the extent to which a person 
assailed may go, under a given state of facts involving 
self-defense, is always a question of fact for the jury; 
but whether or not self-defense can be invoked under 
the evidence adduced is a question of law for the court 
to determine. If the facts, in the judgment of the 
court, are not such as to admit of this defense, the 



issue should not be left to the mere speculation of the 
jury. 

It is a well-settled rule that, before a person can 
avail himself of the plea of self-defense against the 
charge of homicide, he must do everything in his 
power, consistent with his safety, to avoid the danger 
and avoid the necessity of taking life. If one has 
reason to believe that he will be attacked, in a manner 
which threatens him with bodily injury, he must avoid 
the attack if it is possible to do so, and the right of self- 
defense does not arise until he has done everything in 
his power to prevent its necessity. In other words, no 
necessity for killing an assailant can exist, so long as 
there is a safe way open to escape the conflict. 

We are aware of the wide diversity of opinion as 
to the duty to retreat, bnt this difference arises from 
the circumstances of the particular case under con¬ 
sideration, rather than from any difference of concep¬ 
tion as to the rule itself. Time, place, and conditions 
may create a situation which would clearly justify a 
modification of the rule.... 

Nor is one required to retreat when he is assailed in 
a place where he has a right to be, unless by so doing 
an affray can be clearly avoided. He may stand upon 
his rights, and resist the attack to the extent apparently 
necessary to avoid death or great bodily harm. like¬ 
wise one may defend his domicile or his property to 
the extent of taking life, when necessary in defense 
of his property, or to protect himself or those in his 
charge from death or bodily injury. 

• • • • 

In the present case the defendant was neither acting 
in defense of his property nor attempting to avoid an 
affray. His going out into the areatoay leaves but one 
inference to be drawn, namely, that he knew his 
presence there would cause trouble. 
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Nor was he in a place where, under the circumstances, 
he had a right to be. If conditions on the street had 
been normal, he would have had the right to elect that 
way to go home; but he had no right to go there with 
another way equally available, if by so doing it would 
invite an affray, which would almost inevitably result 
in the taking of life. 

Defendant’s going from the back yard into the area¬ 
way was a voluntary act, and no principle of the law 
of self-defense is better established than that: 

“Where a person voluntarily participates in a 
contest or mutual combat for purposes other than 
protection, he cannot justify or excuse the killing 
of his adversary in the course of such conflict on 
the ground of self-defense.’’ 

It thus appears that defendant, instead of being 
prejudiced, was clearly benefited by the instructions 
of the court on the subject of self-defense. Without it 
he might well have been convicted of a higher degree 
of crime. (Citations omitted, emphasis supplied.) 

A comparison of the circumstances which existed in the 
Laney case with those contained in the case presently be¬ 
fore the Court, reveals a striking similarity. Thus, in each 
case, (1) the appellant after having obtained a place of 
safety following an initial altercation, elected, without valid 
reason, to reestablish contact with his adversary, (2) armed 
with the means by which serious bodily harm or death 
could be inflicted, and (3) knowing that his reappearance 
could mean nothing but trouble; (4) although realizing the 
existence of other routes to his ultimate destination, he 
selected that route which he knew, in view of the events 
which had previously transpired, might well invite an 
affray; (5) he was, therefore, in a place where he had no 
right to be; and (6) he made no effort to avoid the attack, 
even though its probability was recognized at a time when 
flight was practical. 
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We submit that the conduct of the appellant in this case 
was such “as to deprive him of any right to invoke the plea 
of self-defense.” 


n 

Although the Appellant Was Charged for the Crime of Murder 
in the Second Degree, It Was Clearly Appropriate for the 
Trial Court, Under the Circumstances of This Case, to In¬ 
struct the Jury as to the Necessarily Included Offense of 
Manslaughter as Well. 

The appellant contends that the trial court’s action in 
instructing the jury on the crime of manslaughter was with¬ 
out warrant, the evidence demonstrating that he killed the 
deceased either under circumstances amounting to second 
degree murder or that he acted in self-defense (Br. 19-20). 

It is thoroughly established in the Federal courts that 
an instruction on a lower grade of offense than that 
charged in the indictment, but necessarily included there¬ 
in, is proper where there is evidence before the court which 
justifies it. Rule 31 (c), Federal Rules of Criminal Pro¬ 
cedure ; 7 Stevenson v. United States, 162 U.S. 313,16 Supp. 
Ct. 839, 40 L. Ed. 980 (1896); Goodall v. United States, 86 
U.S. App. D.C. 148,180 F. 2d 397 (1950); Lantore v. United 
States, 78 U.S. App. D.C. 12,136 F. 2d 766 (1943); Kinard 
v. United States, 68 App. D.C. 250, 96 F. 2d 522 (1938); 
Simpson v. United States, 195 F. 2d 721 (9th Cir. 1952); 
United States v. Barbeau, 92 F. Supp. 196 (D.C. D. Alaska 
1950); United States v. Leonard, 2 Fed. 669 (Cir. Ct. 
S. D. N. Y. 1880). The elements of manslaughter are 
necessarily included in the greater offense of murder in 
the^second degree. Cf. United States v. Barbeau, supra; 
United States v. Leonard, supra. Manslaughter has been 
defined as the unlawful killing of a human being without 
malice aforethought. United States v. Edmonds, 63 F. 

7 Rule 31 (c) provides: 

The defendant may be found guilty of an offense necessarily 
included in the offense charged or of an attempt to commit either 
the offense charged or an offense necessarily included therein if 
the attempt is an offense. 
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Supp. 968 (D. C. D. C. 1946). It is the invariable mle of 
law that if a homicide is unlawfully committed, inter alia > 
in a sudden heat of passion, upon sufficient provocation, the 
crime may be reduced from murder to manslaughter. 
Bishop v. United States, 71 App. D.C. 132, 107 F. 2d 297 
(1940); Kinard v. United States, supra; United Stales v. 
Edmunds, supra. 

The Supreme Court, in the Stevenson case stated the rule 
applicable to the present case as follows, at p. 314,16 Sup. 
Ct. 839, 40 L. Ed. 980: 

The evidence as to manslaughter need not be uncon¬ 
tradicted or in any way conclusive upon the question. 
So long as there is some evidence upon the subject, 
the proper weight to be given it is for the jury to 
determine. If there were any evidence which tended 
to show such a state of facts as might bring the crime 
within the grade of manslaughter, it then became a 
proper question for the jury to say whether the 
evidence were true and whether it showed that the 
crime was manslaughter instead of murder. (Emphasis 
supplied.) 

A mere cursory examination of the testimony presented in 
this case indicates without question that there was at least 
some evidence tending to show that the appellant, provoked 
by the hostile actions of the deceased, shot the latter while 
in a heat of passion. The appellant himself testified that 
as the pre-shooting conversation between the parties pro¬ 
gressed, the deceased became increasingly belligerent, that 
the deceased threatened to kill the appellant, that the 
deceased jumped into the appellant’s car and commenced 
to club him with a gun (J.A. 45). We submit that the in¬ 
troduction of these circumstances, in and of themselves, 
raised a question as to whether the homicide constituted, 
upon all the evidence in the case, murder or manslaughter. 
See Stevenson v. United States, supra, at 321-322. 
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The Appellant, Having Failed in the Court Below to Interpose 
an Objection or Exception to the Trial Judge's Instruction 
With Reaped to Charader Evidence, Is Without Standing 
to Contest Its Validity on Appeal. 

After the trial judge had completed his charge to the 
jury, counsel for the appellant approached the bench and, 
for the first time, requested the court to instruct the jury 
relative to the significance of the character evidence which 
had been theretofore introduced. Judge Youngdahl agreed 
to so instruct the jury as follows: 

.... I will just indicate that evidence of reputation 
for peace and good order is evidence to be considered 
with all the other testimony in the ca-se and the jury 
should give such weight as it deems proper. 

Whereupon, trial counsel replied, “Thank you.” (R. 177.) 
Subsequently, the jury was instructed, without objection, 
in these terms: 

.... There has been some evidence of the reputation 
of defendant as to being a peaceful and law-abiding 
citizen. That evidence is to be considered by you in con¬ 
nection with all the other evidence in the case. You are 
to determine what weight to give it, then, as I say, 
consider it with all the other evidence that would 
assist you to determine what should be the verdict in 
this case. (J.A. 67.) 

The appellant presently contends, and for the first time, 
that the trial courts failure to specify that evidence of 
good character alone, “might be sufficient to create a 
reasonable doubt in the minds of the jurors as to the 
appellant’s guilt”, deprived him, in contravention of the 
principles on this subject contained in Villarorrum v. United 
States , 87 U. S. App. D. C. 240, 184 F. 2d 261 (1950), of 
whatever benefit might otherwise have accrued to him by 
the introduction of such evidence (Br. 20-21). 
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While we do not concede that the instruction in question 
violated the requirements as laid down in Vittarorncm, we 
submit that the question, in view of the appellants ad¬ 
mitted failure to object thereto in the trial court, is not 
properly reviewable on appeal. Rule 30, Federal Rules of 
Criminal Procedure, provides in pertinent part, as follows: 

.... No party may assign as error any portion of 
the charge or omission therefrom unless he objects 
thereto before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
the grounds of his objection. 

In the ViUaroman case, upon which the appellant relies, 
the defendant there assigned as one error on appeal the 
failure of the trial court to properly charge the jury with 
respect to character evidence. This Court, while recogniz¬ 
ing that the charge as given was erroneous, held the assign¬ 
ment of error inoperative for the reason that no objection 
was made thereto. The Court said, at 242, 184 F. 2d at 
262: 

Defendant, claiming self-defense, testified in his own 
behalf. He also adduced testimony of good character 
as to peace and good order. Yet the court denied a 
requested instruction that: 

The circumstances of the case may be such that 
an established reputation for good character 
would alone create a reasonable doubt, although 
without it the other evidence in the case might be 
convincing. 

Objection was made at the time to the denial of this 
prayer. However, nothing by way of objection was 
made to the court’s charge, which on the subject of 
character evidence was lacking in any statement 
equivalent to that in the rejected prayer. Hence there 
was a failure to comply with Rule 30 of the Federal 
Rules of Criminal Procedure, 18 TJ.S.C.A. 
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In assigning error as to any part of a charge or for 
any ommission therefrom, it is essential that a distinct 
objection be stated, with the ground upon which it is 
based. The requirement is for the sound and practical 
purpose of affording the court an opportunity to make 
any additions or corrections that may be deemed 
appropriate before the jury retires to consider its 
verdict. A failure to make objections to the charge 
deprives a judge of the final opportunity for con¬ 
sideration and action which may avoid serious error 
resulting in a futile trial So, in fairness to the court, 
the parties, and the administration of justice itself, 
there should be compliance with the rule. It was not 
followed in this case. Therefore, we must hold the 
assignment of error invalid. 

It is respectfully submitted that the above-quoted 
language of this Court is wholly dispositive of the conten¬ 
tion herein raised by the appellant. 


The appellant has suggested that the trial court’s 
instruction relative to the offense of carrying a deadly 
weapon, for which the appellant was convicted, may have 
been defective for the reasons stated by this Court in 
Wilson v. United States , No. 10,961, decided July 10, 1952 
(Br. 21). It is to be noted, however, that the appellant has 
not appealed from the judgment of conviction entered with 
respect to this offense. Questions relating to such judg¬ 
ment are not, therefore, properly before this Court. 




